
DALLY M PUBLISHING AND RESEARCH PTY LTD

COMPLIANCE PROGRAM – TRADE PRACTICES ACT 1974

1. PURPOSE OF THIS PROGRAM:

This policy document is intended to comply with an order made in the Federal
Court to establish an effective education, training and trade practices
compliance program [the Program] for employees or other persons involved in
the business of Dally Messenger Publications and Research Pty Ltd [the
Company] and the business it operates under the registered business name
of The International College of Celebrancy [the College] including training and
educating persons who wish to become civil celebrants, including but not
limited to funeral celebrants.

This program is designed:-

1. To instil an awareness of the prohibitions contained the Code
contained in Part IV of The Trade Practices Act 1974, including
Sections 45 and 45A,1 in relation to contravening conduct in
proceedings against the company or any similar or related
conduct, and

2. Subject to the Compliance Program being tailored to the
company’s circumstances, to be consistent with the Australian
Standard on Compliance Program AS3806.

2. OUR COMMITMENT 2

The Company will conduct its business ethically and so that it complies with
the letter and spirit of its obligations under law and in particular part IV of the
Trade Practices Act 1974.

The company will create and maintain a workplace and service culture that is
ethical; that celebrates diversity and is free from unacceptable and unlawful
behaviours, and which maximises its performance through all of its decisions
and practices, and those of its office holders, employees and insofar as it is
able to do so, those who are trained by the College and who are associated
with the company through with the practice of civil celebrancy.

This program and these values and functions were endorsed by the
company’s officeholders on the 9th November 2007.

                                               
1 The Code is reproduced in the Appendix
2 Australian Standard 3806 Principles 1-5
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3. COMPLIANCE POLICY

The company requires its employees, contractors and customers to comply
with laws that prohibit restrictive trade practices.

The responsibility for preventing and eliminating such unlawful behaviour lies
with every member of the company, its officeholders, employees, graduates
and trainees and those associated with the company.

Price fixing in particular is unlawful and is prohibited. Price fixing is an
arrangement between people in competition with each other which has the
purpose or effect of controlling, fixing or maintaining the price of goods or
services bought or sold by them. The company has always objected to such
practices in the funeral industry in particular.

Any agreement between a business and one or more competitors to fix prices
is illegal under the Trade Practices Act, no matter how or whether it is
recorded, provided that its effect is that competitors work out their prices
collectively rather than individually, whether or not it actually has any effect on
competition in a market.

For that reason the company, the centre and its associates will not be a party
to or encourage any fixed price arrangement for celebrancy services other
than is required or permitted by law.

In particular the company requires and encourages its graduates, students,
associates and supporters and all civil celebrants to negotiate their own price
for their services with each and every client, based on a reasonable hourly
rate for the services tailored to the particular client and freely agreed to by the
parties, having regard to the actual time required.

The principles set out in this policy and procedures are intended to apply to
any work-related context including conferences, work functions and business
activities in and on facilities owned and managed by third parties.

The company will through its compliance advisor assess the risk and take
preventive steps to eradicate potential factors increasing any likelihood of
breach of this policy.

Action taken to remedy any complaint of breach of this policy if substantiated
may include apology, counselling, and any other form of action deemed
appropriate and consistent with the company’s values and code of conduct.3

Adequate resources will be made available to ensure that this policy is put
into full effect.

                                               
3 Relevant sections of the Trade Practices Act:

s.45A — Contracts, arrangements or understandings in relation to prices
s.45B — Covenants affecting competition
s.45C — Covenants in relation to prices
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4. RESPONSIBILITY 4

It is the responsibility of the Director of the company to ensure that the
company complies with applicable laws, regulations, codes and organisational
standards, and that its workplace is committed to the rights and entitlements
of all employees and associates to work and perform their functions without
fear of unacceptable or unlawful behaviour.

It is employees’ and associates’ responsibility to ensure that they understand
and are committed to respect the rights and responsibilities of all employees
and associates to perform their functions without fear of unacceptable or
unlawful behaviour in any form; they provide an environment which
discourages such behaviour, and immediately report any offensive action.

5. IMPLEMENTATION5

This policy needs to be understood and acted on by those who work for the
company, whether internally or externally.

The company intends to develop a culture in which behaviours that create and
support compliance with this policy flourish.

All reasonable steps to eliminate behaviours prohibited by the Policy will be
taken and all employees will be regularly made aware of their obligations in
the following respects:

1. PUBLICATION: This policy will be published to all employees and
made available to those engaged in business with the company, as
set out below.

2. WEBSITE: The company’s website will refer to this policy, and to
the fact that

3. TRAINING: The company has established a trade practices training
program (as set out below) for its employees and any civil celebrant

4. MONITORING: The company will monitor the activities of its
employees and graduates insofar as possible to ensure the Act is
not breached

5. VETTING: The company will ensure that its legal documentation
and promotional materials are not misleading or deceptive and that
its contracts are vetted by an appropriately qualified person with
trade practices expertise to ensure that they are not capable of
amounting to anti competitive conduct or a restricted trade practice

6. BREACH: The Company will take immediate and appropriate
corrective action if the company becomes aware of any breach of
this policy.

                                               
4 Australian Standard 3806, Principle 6
5 Australian Standard 3806 Principles 6-9
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6. TRAINING PROGRAM 6

The Company will provide to all employees and students on at least an annual
basis a short training course based on the ACCC’s Best and Fairest Training
Package, which will enable each participant to identify practices that are
prohibited under the Trade Practices Act; identify examples of such conduct,
and the obligations and responsibilities of persons who are engaged in such
activities or become aware of them, as follows:

Office holders: forthwith (9th November 2007)
Employees: prior to 28 February 2008

and thereafter from year to year, in each year, by way of a refresher. The
course will also be made available to students of the College and civil
celebrants upon demand.

7. ACCOUNTABILITY/ MONITORING AND MEASURING/ CONTINUAL
IMPROVEMENT 7

The company has appointed an independent organisation, Moira Rayner &
Associates, as its compliance advisor, to monitor the development and
implementation and continuing improvement of this compliance program,
reporting directly to the Managing Director and principal officeholder of the
company.

Adequate written records will be kept of the company’s compliance with this
policy to ensure that compliance endeavours can be substantiated in the
event of a breach by the company or its officers or employees.

At least once a year the compliance advisor will review the company’s records
and interview staff and peruse the college’s training program to critically
evaluate the values and culture of the organisation with respect to compliance
with this policy, and shall report to the Managing Director.

The Managing Director will receive the compliance adviser’s annual report on
the implementation of this program, and meet the company’s reporting
obligations to the ACCC, on or before the 10th November in each of 2008,
2009 and 2010. The receipt and adoption of this Policy on the 9th November
2007 shall be deemed to be the first report of the compliant adviser.

The company will set benchmarks and continually improve its effectiveness
and the operation of this policy having regard to the Principles and Activities
of the Australian Business Excellence Framework.

                                               
6 Australian standard 3806 Principle 7
7 Australian Standard 3806 Principles 10-12
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8. SUSPECTED/REPORTED BREACH/COMPLAINT

In the event that a breach or potential breach of this policy should be
suspected, the person identifying this issue should take firm, positive and
prompt action.

The first action should be to notify the Managing Director of the suspected
breach. The Managing Director may refer the matter for investigation to the
compliance adviser.

In the event that a notification to the Managing Director is not appropriate,
then a report should be made direct to the compliance advisor who will co-
ordinate the response.

The compliance adviser will ascertain the facts and make a recommendation
to the company on the appropriate response.

9. RECORD-KEEPING

Records are to be kept and filed in a confidential and secure place and
retained for a period of five years.

The compliance advisor will incorporate in the annual report to the Managing
Director on the complaints and concerns under this part of the policy,
including any matters which the organization is required to notify to any
regulatory authority, and make recommendations for corrective or
ameliorative or improving

The compliance advisor will assist the managing director of the company to
report annually to the company on its compliance program and meeting its
legal obligations under the order of the Federal Court of Australia and
pursuant to the Trade Practices Act

10. REVIEW

This Policy and program will be reviewed by the company at least once in
each year and may be modified to meet changes in the obligations of the
company under the Trade Practices Act and any other legislation affecting its
responsibilities under the law, at any time.

Adopted by and signed on behalf of the company
Dally M Publishing and Research Pty Ltd 9th  November 2007



6

THE CODE – PART IV OF THE TRADE PRACTICES ACT 1974

Part IV—Restrictive trade practices 6
45 Contracts, arrangements or understandings that restrict dealings or affect

competition .............................................................................................6
45A Contracts, arrangements or understandings in relation to prices .........9
45B Covenants affecting competition .........................................................10
45C Covenants in relation to prices ............................................................12
45D Secondary boycotts for the purpose of causing substantial loss or damage
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45DA Secondary boycotts for the purpose of causing substantial lessening of

competition ...........................................................................................14
45DB Boycotts affecting trade or commerce.................................................14
45DC Involvement and liability of employee organisations.........................15
45DD Situations in which boycotts permitted ...............................................16
45E Prohibition of contracts, arrangements or understandings affecting the supply

or acquisition of goods or services ......................................................18
45EA Provisions contravening section 45E not to be given effect...............20
45EB Sections 45D to 45EA do not affect operation of other provisions of Part

...............................................................................................................20
46 Misuse of market power.......................................................................20
46A Misuse of market power—corporation with substantial degree of power in

trans-Tasman market............................................................................23
46B No immunity from jurisdiction in relation to certain New Zealand laws

...............................................................................................................24

47 Exclusive dealing .................................................................................24
48 Resale price maintenance.....................................................................28
49 Dual listed company arrangements that affect competition ...............28
50 Prohibition of acquisitions that would result in a substantial lessening of

competition ...........................................................................................29
50A Acquisitions that occur outside Australia............................................31
51 Exceptions ............................................................................................32
51AAA Concurrent operation of State and Territory laws...............................35

Part IV—Restrictive trade practices
 

45  Contracts, arrangements or understandings that restrict dealings or affect
competition

(1) If a provision of a contract made before the commencement of the Trade
Practices Amendment Act 1977:

(a) is an exclusionary provision; or
(b) has the purpose, or has or is likely to have the effect, of substantially

lessening competition;
that provision is unenforceable in so far as it confers rights or benefits or
imposes duties or obligations on a corporation.
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(2) A corporation shall not:
(a) make a contract or arrangement, or arrive at an understanding, if:

(i) the proposed contract, arrangement or understanding contains an
exclusionary provision; or

(ii) a provision of the proposed contract, arrangement or understanding
has the purpose, or would have or be likely to have the effect, of
substantially lessening competition; or

(b) give effect to a provision of a contract, arrangement or understanding,
whether the contract or arrangement was made, or the understanding was
arrived at, before or after the commencement of this section, if that
provision:

(i) is an exclusionary provision; or
(ii) has the purpose, or has or is likely to have the effect, of substantially

lessening competition.

(3) For the purposes of this section and section 45A, competition, in relation to a
provision of a contract, arrangement or understanding or of a proposed contract,
arrangement or understanding, means competition in any market in which a
corporation that is a party to the contract, arrangement or understanding or would
be a party to the proposed contract, arrangement or understanding, or any body
corporate related to such a corporation, supplies or acquires, or is likely to supply
or acquire, goods or services or would, but for the provision, supply or acquire,
or be likely to supply or acquire, goods or services.

(4) For the purposes of the application of this section in relation to a particular
corporation, a provision of a contract, arrangement or understanding or of a
proposed contract, arrangement or understanding shall be deemed to have or to
be likely to have the effect of substantially lessening competition if that
provision and any one or more of the following provisions, namely:

(a) the other provisions of that contract, arrangement or understanding or
proposed contract, arrangement or understanding; and

(b) the provisions of any other contract, arrangement or understanding or
proposed contract, arrangement or understanding to which the corporation
or a body corporate related to the corporation is or would be a party;

together have or are likely to have that effect.

(5) This section does not apply to or in relation to:
(a) a provision of a contract where the provision constitutes a covenant to

which section 45B applies or, but for subsection 45B(9), would apply;
(b) a provision of a proposed contract where the provision would constitute a

covenant to which section 45B would apply or, but for subsection 45B(9),
would apply; or

(c) a provision of a contract, arrangement or understanding or of a proposed
contract, arrangement or understanding in so far as the provision relates to:

(i) conduct that contravenes section 48; or
(ii) conduct that would contravene section 48 but for the operation of

subsection 88(8A); or
(iii) conduct that would contravene section 48 if this Act defined the acts

constituting the practice of resale price maintenance by reference to
the maximum price at which goods or services are to be sold or
supplied or are to be advertised, displayed or offered for sale or
supply.
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(6) The making of a contract, arrangement or understanding does not constitute a
contravention of this section by reason that the contract, arrangement or
understanding contains a provision the giving effect to which would, or would
but for the operation of subsection 47(10) or 88(8) or section 93, constitute a
contravention of section 47 and this section does not apply to or in relation to the
giving effect to a provision of a contract, arrangement or understanding by way
of:

(a) engaging in conduct that contravenes, or would but for the operation of
subsection 47(10) or 88(8) or section 93 contravene, section 47; or

(b) doing an act by reason of a breach or threatened breach of a condition
referred to in subsection 47(2), (4), (6) or (8), being an act done by a
person at a time when:

(i) an authorization under subsection 88(8) is in force in relation to
conduct engaged in by that person on that condition; or

(ii) by reason of subsection 93(7) conduct engaged in by that person on
that condition is not to be taken to have the effect of substantially
lessening competition within the meaning of section 47; or

 (iii) a notice under subsection 93(1) is in force in relation to conduct
engaged in by that person on that condition.

(6A) The following conduct:
(a) the making of a dual listed company arrangement;
(b) the giving effect to a provision of a dual listed company arrangement;

does not contravene this section if the conduct would, or would apart from
subsection 88(8B), contravene section 49.

(7) This section does not apply to or in relation to a contract, arrangement or
understanding in so far as the contract, arrangement or understanding provides,
or to or in relation to a proposed contract, arrangement or understanding in so far
as the proposed contract, arrangement or understanding would provide, directly
or indirectly for the acquisition of any shares in the capital of a body corporate or
any assets of a person.

(8) This section does not apply to or in relation to a contract, arrangement or
understanding, or a proposed contract, arrangement or understanding, the only
parties to which are or would be bodies corporate that are related to each other.

(8A) Subsection (2) does not apply to a corporation engaging in conduct described in
that subsection if:

(a) the corporation has given the Commission a collective bargaining notice
under subsection 93AB(1) describing the conduct; and

(b) the notice is in force under section 93AD.

(9) The making by a corporation of a contract that contains a provision in relation to
which subsection 88(1) applies is not a contravention of subsection (2) of this
section if:

(a) the contract is subject to a condition that the provision will not come into
force unless and until the corporation is granted an authorization to give
effect to the provision; and

(b) the corporation applies for the grant of such an authorization within 14
days after the contract is made;

but nothing in this subsection prevents the giving effect by a corporation to such
a provision from constituting a contravention of subsection (2).
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45A  Contracts, arrangements or understandings in relation to prices

(1) Without limiting the generality of section 45, a provision of a contract,
arrangement or understanding, or of a proposed contract, arrangement or
understanding, shall be deemed for the purposes of that section to have the
purpose, or to have or to be likely to have the effect, of substantially lessening
competition if the provision has the purpose, or has or is likely to have the effect,
as the case may be, of fixing, controlling or maintaining, or providing for the
fixing, controlling or maintaining of, the price for, or a discount, allowance,
rebate or credit in relation to, goods or services supplied or acquired or to be
supplied or acquired by the parties to the contract, arrangement or understanding
or the proposed parties to the proposed contract, arrangement or understanding,
or by any of them, or by any bodies corporate that are related to any of them, in
competition with each other.

(4) Subsection (1) does not apply to a provision of a contract, arrangement or
understanding, or of a proposed contract, arrangement or understanding, being a
provision:

(a)  in relation to the price for goods or services to be collectively acquired,
whether directly or indirectly, by parties to the contract, arrangement or
understanding or by proposed parties to the proposed contract, arrangement
or understanding; or

(b) for the joint advertising of the price for the re-supply of goods or services
so acquired.

(5) For the purposes of this Act, a provision of a contract, arrangement or
understanding, or of a proposed contract, arrangement or understanding, shall not
be taken not to have the purpose, or not to have or to be likely to have the effect,
of fixing, controlling or maintaining, or providing for the fixing, controlling or
maintaining of, the price for, or a discount, allowance, rebate or credit in relation
to, goods or services by reason only of:

(a) the form of, or of that provision of, the contract, arrangement or
understanding or the proposed contract, arrangement or understanding; or

(b) any description given to, or to that provision of, the contract, arrangement
or understanding or the proposed contract, arrangement or understanding
by the parties or proposed parties.

(6) For the purposes of this Act but without limiting the generality of subsection (5),
a provision of a contract, arrangement or understanding, or of a proposed
contract, arrangement or understanding, shall not be taken not to have the
purpose, or not to have or to be likely to have the effect, of fixing, controlling or
maintaining, or providing for the fixing, controlling or maintaining of, the price
for, or a discount, allowance, rebate or credit in relation to, goods or services by
reason only that the provision recommends, or provides for the recommending
of, such a price, discount, allowance, rebate or credit if in fact the provision has
that purpose or has or is likely to have that effect.

(7) For the purposes of the preceding provisions of this section but without limiting
the generality of those provisions, a provision of a contract, arrangement or
understanding, or of a proposed contract, arrangement or understanding, shall be
deemed to have the purpose, or to have or to be likely to have the effect, of
fixing, controlling or maintaining, or providing for the fixing, controlling or
maintaining of, the price for, or a discount, allowance, rebate or credit in relation
to, goods or services supplied as mentioned in subsection (1) if the provision has
the purpose, or has or is likely to have the effect, of fixing, controlling or
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maintaining, or providing for the fixing, controlling or maintaining of, such a
price, discount, allowance, rebate or credit in relation to a re-supply of the goods
or services by persons to whom the goods or services are or would be supplied
by the parties to the contract, arrangement or understanding or the proposed
parties to the proposed contract, arrangement or understanding, or by any of
them, or by any bodies corporate that are related to any of them.

(8) The reference in subsection (1) to the supply or acquisition of goods or services
by persons in competition with each other includes a reference to the supply or
acquisition of goods or services by persons who, but for a provision of any
contract, arrangement or understanding or of any proposed contract, arrangement
or understanding, would be, or would be likely to be, in competition with each
other in relation to the supply or acquisition of the goods or services.

45B  Covenants affecting competition

(1) A covenant, whether the covenant was given before or after the commencement
of this section, is unenforceable in so far as it confers rights or benefits or
imposes duties or obligations on a corporation or on a person associated with a
corporation if the covenant has, or is likely to have, the effect of substantially
lessening competition in any market in which the corporation or any person
associated with the corporation supplies or acquires, or is likely to supply or
acquire, goods or services or would, but for the covenant, supply or acquire, or
be likely to supply or acquire, goods or services.

(2) A corporation or a person associated with a corporation shall not:
(a) require the giving of a covenant, or give a covenant, if the proposed

covenant has the purpose, or would have or be likely to have the effect, of
substantially lessening competition in any market in which:

(i) the corporation, or any person associated with the corporation by
virtue of paragraph (7)(b), supplies or acquires, is likely to supply or
acquire, or would, but for the covenant, supply or acquire, or be likely
to supply or acquire, goods or services; or

(ii) any person associated with the corporation by virtue of the operation
of paragraph (7)(a) supplies or acquires, is likely to supply or acquire,
or would, but for the covenant, supply or acquire, or be likely to
supply or acquire, goods or services, being a supply or acquisition in
relation to which that person is, or would be, under an obligation to
act in accordance with directions, instructions or wishes of the
corporation;

(b) threaten to engage in particular conduct if a person who, but for
subsection (1), would be bound by a covenant does not comply with the
terms of the covenant; or

(c) engage in particular conduct by reason that a person who, but for
subsection (1), would be bound by a covenant has failed to comply, or
proposes or threatens to fail to comply, with the terms of the covenant.

(3) Where a person:
(a) issues an invitation to another person to enter into a contract containing a

covenant;
(b) makes an offer to another person to enter into a contract containing a

covenant; or
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(c) makes it known that the person will not enter into a contract of a particular
kind unless the contract contains a covenant of a particular kind or in
particular terms;

the first-mentioned person shall, by issuing that invitation, making that offer or
making that fact known, be deemed to require the giving of the covenant.

(4) For the purposes of this section, a covenant or proposed covenant shall be
deemed to have, or to be likely to have, the effect of substantially lessening
competition in a market if the covenant or proposed covenant, as the case may
be, would have, or be likely to have, that effect when taken together with the
effect or likely effect on competition in that market of any other covenant or
proposed covenant to the benefit of which:

(a) a corporation that, or person who, is or would be, or but for subsection (1)
would be, entitled to the benefit of the first-mentioned covenant or
proposed covenant; or

(b) a person associated with the corporation referred to in paragraph (a) or a
corporation associated with the person referred to in that paragraph;

is or would be, or but for subsection (1) would be, entitled.

(5) The requiring of the giving of, or the giving of, a covenant does not constitute a
contravention of this section by reason that giving effect to the covenant would,
or would but for the operation of subsection 88(8) or section 93, constitute a
contravention of section 47 and this section does not apply to or in relation to
engaging in conduct in relation to a covenant by way of:

(a) conduct that contravenes, or would but for the operation of subsection
88(8) or section 93 contravene, section 47; or

(b) doing an act by reason of a breach or threatened breach of a condition
referred to in subsection 47(2), (4), (6) or (8), being an act done by a
person at a time when:

(i) an authorization under subsection 88(8) is in force in relation to
conduct engaged in by that person on that condition; or

(ii) by reason of subsection 93(7) conduct engaged in by that person on
that condition is not to be taken to have the effect of substantially
lessening competition within the meaning of section 47; or

(iii) a notice under subsection 93(1) is in force in relation to conduct
engaged in by that person on that condition.

(6) This section does not apply to or in relation to a covenant or proposed covenant
where the only persons who are or would be respectively bound by, or entitled to
the benefit of, the covenant or proposed covenant are persons who are associated
with each other or are bodies corporate that are related to each other.

(7) For the purposes of this section, section 45C and subparagraph 87(3)(a)(ii), a
person and a corporation shall be taken to be associated with each other in
relation to a covenant or proposed covenant if, and only if:

(a) the person is under an obligation (otherwise than in pursuance of the
covenant or proposed covenant), whether formal or informal, to act in
accordance with directions, instructions or wishes of the corporation in
relation to the covenant or proposed covenant; or

(b) the person is a body corporate in relation to which the corporation is in the
position mentioned in subparagraph 4A(1)(a)(ii).
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(8) The requiring by a person of the giving of, or the giving by a person of, a
covenant in relation to which subsection 88(5) applies is not a contravention of
subsection (2) of this section if:

(a) the covenant is subject to a condition that the covenant will not come into
force unless and until the person is granted an authorization to require the
giving of, or to give, the covenant; and

(b) the person applies for the grant of such an authorization within 14 days
after the covenant is given;

but nothing in this subsection affects the application of paragraph (2)(b) or (c) in
relation to the covenant.

(9) This section does not apply to or in relation to a covenant or proposed covenant
if:

(a) the sole or principal purpose for which the covenant was or is required to
be given was or is to prevent the relevant land from being used otherwise
than for residential purposes;

(b) the person who required or requires the covenant to be given was or is a
religious, charitable or public benevolent institution or a trustee for such an
institution and the covenant was or is required to be given for or in
accordance with the purposes or objects of that institution; or

(c) the covenant was or is required to be given in pursuance of a legally
enforceable requirement made by, or by a trustee for, a religious, charitable
or public benevolent institution, being a requirement made for or in
accordance with the purposes or objects of that institution.

45C  Covenants in relation to prices

(1) In the application of subsection 45B(1) in relation to a covenant that has, or is
likely to have, the effect of fixing, controlling or maintaining, or providing for
the fixing, controlling or maintaining of, the price for, or a discount, allowance,
rebate or credit in relation to, goods or services supplied or acquired by the
persons who are, or but for that subsection would be, bound by or entitled to the
benefit of the covenant, or by any of them, or by any persons associated with any
of them, in competition with each other, that subsection has effect as if the words
“if the covenant has, or is likely to have, the effect of substantially lessening
competition in any market in which the corporation or any person associated
with the corporation supplies or acquires, or is likely to supply or acquire, goods
or services or would, but for the covenant, supply or acquire, or be likely to
supply or acquire, goods or services” were omitted.

(2) In the application of subsection 45B(2) in relation to a proposed covenant that
has the purpose, or would have or be likely to have the effect, of fixing,
controlling or maintaining, or providing for the fixing, controlling or maintaining
of, the price for, or a discount, allowance, rebate or credit in relation to, goods or
services supplied or acquired by the persons who would, or would but for
subsection 45B(1), be bound by or entitled to the benefit of the proposed
covenant, or by any of them, or by any persons associated with any of them, in
competition with each other, paragraph 45B(2)(a) has effect as if all the words
after the words “require the giving of a covenant, or give a covenant” were
omitted.

(3) For the purposes of this Act, a covenant shall not be taken not to have, or not to
be likely to have, the effect, or a proposed covenant shall not be taken not to
have the purpose, or not to have, or not to be likely to have, the effect, of fixing,
controlling or maintaining, or providing for the fixing, controlling or maintaining
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of, the price for, or a discount, allowance, rebate or credit in relation to, goods or
services by reason only of:

(a) the form of the covenant or proposed covenant; or
(b) any description given to the covenant by any of the persons who are, or but

for subsection 45B(1) would be, bound by or entitled to the benefit of the
covenant or any description given to the proposed covenant by any of the
persons who would, or would but for subsection 45B(1), be bound by or
entitled to the benefit of the proposed covenant.

(4) For the purposes of the preceding provisions of this section, but without limiting
the generality of those provisions:

(a) a covenant shall be deemed to have, or to be likely to have, the effect of
fixing, controlling or maintaining, or providing for the fixing, controlling
or maintaining of, the price for, or a discount, allowance, rebate or credit in
relation to, goods or services supplied as mentioned in subsection (1) if the
covenant has, or is likely to have, the effect of fixing, controlling or
maintaining, or providing for the fixing, controlling or maintaining of, such
a price, discount, allowance, rebate or credit in relation to a re-supply of
the goods or services by persons to whom the goods or services are
supplied by the persons who are, or but for subsection 45B(1) would be,
bound by or entitled to the benefit of the covenant, or by any of them, or by
any persons associated with any of them; and

(b) a proposed covenant shall be deemed to have the purpose, or to have, or to
be likely to have, the effect, of fixing, controlling or maintaining, or
providing for the fixing, controlling or maintaining of, the price for, or a
discount, allowance, rebate or credit in relation to, goods or services
supplied as mentioned in subsection (2) if the proposed covenant has the
purpose, or would have or be likely to have the effect, as the case may be,
of fixing, controlling or maintaining, or providing for the fixing,
controlling or maintaining of, such a price, discount, allowance, rebate or
credit in relation to a re-supply of the goods or services by persons to
whom the goods or services are supplied by the persons who would, or
would but for subsection 45B(1), be bound by or entitled to the benefit of
the proposed covenant, or by any of them, or by any persons associated
with any of them.

(5) The reference in subsection (1) to the supply or acquisition of goods or services
by persons in competition with each other includes a reference to the supply or
acquisition of goods or services by persons who, but for a provision of any
contract, arrangement or understanding or of any proposed contract, arrangement
or understanding, would be, or would be likely to be, in competition with each
other in relation to the supply or acquisition of the goods or services.

45D  Secondary boycotts for the purpose of causing substantial loss or damage

(1) In the circumstances specified in subsection (3) or (4), a person must not, in
concert with a second person, engage in conduct:

(a) that hinders or prevents:
(i) a third person supplying goods or services to a fourth person (who is

not an employer of the first person or the second person); or
(ii) a third person acquiring goods or services from a fourth person (who

is not an employer of the first person or the second person); and
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(b) that is engaged in for the purpose, and would have or be likely to have the
effect, of causing substantial loss or damage to the business of the fourth
person.

Note 1: Conduct that would otherwise contravene this section can be authorised under
subsection 88(7).

Note 2: This section also has effect subject to section 45DD, which deals with permitted
boycotts.

(2) A person is taken to engage in conduct for a purpose mentioned in subsection (1)
if the person engages in the conduct for purposes that include that purpose.

(3) Subsection (1) applies if the fourth person is a corporation.

(4) Subsection (1) also applies if:
(a) the third person is a corporation and the fourth person is not a corporation;

and
(b) the conduct would have or be likely to have the effect of causing

substantial loss or damage to the business of the third person.

45DA  Secondary boycotts for the purpose of causing substantial lessening of
competition

(1) In the circumstances specified in subsection (3), a person must not, in concert
with a second person, engage in conduct:

(a) that hinders or prevents:
(i) a third person supplying goods or services to a fourth person (who is

not an employer of the first person or the second person); or
(ii) a third person acquiring goods or services from a fourth person (who

is not an employer of the first person or the second person); and
(b) that is engaged in for the purpose, and would have or be likely to have the

effect, of causing a substantial lessening of competition in any market in
which the fourth person supplies or acquires goods or services.

Note 1: Conduct that would otherwise contravene this section can be authorised under
subsection 88(7).

Note 2: This section also has effect subject to section 45DD, which deals with permitted
boycotts.

(2) A person is taken to engage in conduct for a purpose mentioned in subsection (1)
if the person engages in the conduct for purposes that include that purpose.

(3) Subsection (1) applies if:
(a) the third person or the fourth person is a corporation, or both of them are

corporations; and
(b) the conduct would have or be likely to have the effect of causing

substantial loss or damage to the business of one of those persons who is a
corporation.

45DB  Boycotts affecting trade or commerce

(1) A person must not, in concert with another person, engage in conduct for the
purpose, and having or likely to have the effect, of preventing or substantially
hindering a third person (who is not an employer of the first person) from
engaging in trade or commerce involving the movement of goods between
Australia and places outside Australia.
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Note 1: Conduct that would otherwise contravene this section can be authorised under
subsection 88(7).

Note 2: This section also has effect subject to section 45DD, which deals with permitted
boycotts.

(2) A person is taken to engage in conduct for a purpose mentioned in subsection (1)
if the person engages in the conduct for purposes that include that purpose.

45DC  Involvement and liability of employee organisations

Certain organisations taken to be acting in concert

(1) If 2 or more persons (the participants), each of whom is a member or officer of
the same organisation of employees, engage in conduct in concert with one
another, whether or not the conduct is also engaged in in concert with another
person, then, unless the organisation proves otherwise, the organisation is taken
for the purposes of sections 45D, 45DA and 45DB:

(a) to engage in that conduct in concert with the participants; and
(b) to have engaged in that conduct for the purposes for which the participants

engaged in it.

Consequences of organisation contravening subsection 45D(1), 45DA(1) or
45DB(1)

(2) The consequences of an organisation of employees engaging, or being taken by
subsection (1) to engage, in conduct in concert with any of its members or
officers in contravention of subsection 45D(1), 45DA(1) or 45DB(1) are as set
out in subsections (3), (4) and (5).

Loss or damage taken to have been caused by organisation’s conduct

(3) Any loss or damage suffered by a person as a result of the conduct is taken, for
the purposes of this Act, to have been caused by the conduct of the organisation.

Taking proceedings if organisation is a body corporate

(4) If the organisation is a body corporate, no action under section 82 to recover the
amount of the loss or damage may be brought against any of the members or
officers of the organisation in respect of the conduct.

Taking proceedings if organisation is not a body corporate

(5) If the organisation is not a body corporate:
(a) a proceeding in respect of the conduct may be brought under section 77, 80

or 82 against an officer of the organisation as a representative of the
organisation’s members and the proceeding is taken to be a proceeding
against all the persons who were members of the organisation at the time
when the conduct was engaged in; and

(b) subsection 76(2) does not prevent an order being made in a proceeding
mentioned in paragraph (a) that was brought under section 77; and

(c) the maximum pecuniary penalty that may be imposed in a proceeding
mentioned in paragraph (a) that was brought under section 77 is the penalty
applicable under section 76 in relation to a body corporate; and

(d) except as provided by paragraph (a), a proceeding in respect of the conduct
must not be brought under section 77 or 82 against any of the members or
officers of the organisation; and
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(e) for the purpose of enforcing any judgment or order given or made in a
proceeding mentioned in paragraph (a) that was brought under section 77
or 82, process may be issued and executed against the following property
or interests as if the organisation were a body corporate and the absolute
owner of the property or interests:

(i) any property of the organisation or of any branch or part of the
organisation, whether vested in trustees or however otherwise held;

(ii) any property in which the organisation or any branch or part of the
organisation has a beneficial interest, whether vested in trustees or
however otherwise held;

(iii) any property in which any members of the organisation or of a branch
or part of the organisation have a beneficial interest in their capacity
as members, whether vested in trustees or however otherwise held;
and

(f) if paragraph (e) applies, no process is to be issued or executed against any
property of members or officers of the organisation or of a branch or part
of the organisation except as provided in that paragraph.

45DD  Situations in which boycotts permitted

Dominant purpose of conduct relates to employment
matters—conduct by a person

(1) A person does not contravene, and is not involved in a contravention of,
subsection 45D(1), 45DA(1) or 45DB(1) by engaging in conduct if the dominant
purpose for which the conduct is engaged in is substantially related to the
remuneration, conditions of employment, hours of work or working conditions
of that person or of another person employed by an employer of that person.

Dominant purpose of conduct relates to employment
matters—conduct by employee organisation and employees

(2) If:
(a) an employee, or 2 or more employees who are employed by the same

employer, engage in conduct in concert with another person who is, or with
other persons each of whom is:

(i) an organisation of employees; or
(ii) an officer of an organisation of employees; and

(b) the conduct is only engaged in by the persons covered by paragraph (a);
and

(c) the dominant purpose for which the conduct is engaged in is substantially
related to the remuneration, conditions of employment, hours of work or
working conditions of the employee, or any of the employees, covered by
paragraph (a);

the persons covered by paragraph (a) do not contravene, and are not involved in
a contravention of, subsection 45D(1), 45DA(1) or 45DB(1) by engaging in the
conduct.

Dominant purpose of conduct relates to environmental protection or consumer
protection

(3) A person does not contravene, and is not involved in a contravention of,
subsection 45D(1), 45DA(1) or 45DB(1) by engaging in conduct if:
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(a) the dominant purpose for which the conduct is engaged in is substantially
related to environmental protection or consumer protection; and

(b) engaging in the conduct is not industrial action.
Note 1: If an environmental organisation or a consumer organisation is a body corporate:

(a) it is a “person” who may be subject to the prohibitions in subsections 45D(1),
45DA(1) and 45DB(1) and who may also be covered by this exemption; and

(b) each of its members is a “person” who may be subject to the prohibitions in
subsections 45D(1), 45DA(1) and 45DB(1) and who may also be covered by this
exemption.

Note 2: If an environmental organisation or a consumer organisation is not a body corporate:

(a) it is not a “person” and is therefore not subject to the prohibitions in subsections
45D(1), 45DA(1) and 45DB(1) (consequently, this exemption does not cover the
organisation as such); but

(b) each of its members is a “person” who may be subject to the prohibitions in
subsections 45D(1), 45DA(1) and 45DB(1) and who may also be covered by this
exemption.

Meaning of industrial action—basic definition

(4) In subsection (3), industrial action means:
(a) the performance of work in a manner different from that in which it is

customarily performed, or the adoption of a practice in relation to work, the
result of which is a restriction or limitation on, or a delay in, the
performance of the work, where:

(i) the terms and conditions of the work are prescribed, wholly or partly,
by an industrial instrument or an order of an industrial body; or

(ii) the work is performed, or the practice is adopted, in connection with
an industrial dispute; or

(b) a ban, limitation or restriction on the performance of work, or on
acceptance of or offering for work, in accordance with the terms and
conditions prescribed by an industrial instrument or by an order of an
industrial body; or

(c) a ban, limitation or restriction on the performance of work, or on
acceptance of or offering for work, that is adopted in connection with an
industrial dispute; or

(d) a failure or refusal by persons to attend for work or a failure or refusal to
perform any work at all by persons who attend for work.

For this purpose, industrial body and industrial instrument have the meanings
given by subsection 779(1) of the Workplace Relations Act 1996.

Meaning of industrial action—further clarification

(5) For the purposes of subsection (3):
(a) conduct is capable of constituting industrial action even if the conduct

relates to part only of the duties that persons are required to perform in the
course of their employment; and

(b) a reference to industrial action includes a reference to a course of conduct
consisting of a series of industrial actions.

Subsections (1), (2) and (3) do not protect people not covered by them

(6) In applying subsection 45D(1), 45DA(1) or 45DB(1) to a person who is not
covered by subsection (1), (2) or (3) in respect of certain conduct, disregard the
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fact that other persons may be covered by one of those subsections in respect of
the same conduct.

Defences to contravention of subsection 45DB(1)

(7) In a proceeding under this Act in relation to a contravention of subsection
45DB(1), it is a defence if the defendant proves:

(a) that a notice in respect of the conduct concerned has been duly given to the
Commission under subsection 93(1) and the Commission has not given a
notice in respect of the conduct under subsection 93(3) or (3A); or

(b) that the dominant purpose for which the defendant engaged in the conduct
concerned was to preserve or further a business carried on by him or her.

Each person to prove defence

(8) If:
(a) a person engages in conduct in concert with another person; and
(b) the other person proves a matter specified in paragraph (7)(a) or (b) in

respect of that conduct;
in applying subsection 45DB(1) to the first person, ignore the fact that the other
person has proved that matter.
Note: Section 170MT of the Workplace Relations Act 1996 limits the right to bring actions

under this Act in respect of industrial action that is protected action for the purposes of
that section.

45E  Prohibition of contracts, arrangements or understandings affecting the
supply or acquisition of goods or services

Situations to which section applies

(1) This section applies in the following situations:
(a) a supply situation—in this situation, a person (the first person) has been

accustomed, or is under an obligation, to supply goods or services to
another person (the second person); or

(b) an acquisition situation—in this situation, a person (the first person) has
been accustomed, or is under an obligation, to acquire goods or services
from another person (the second person).

Despite paragraphs (a) and (b), this section does not apply unless the first or
second person is a corporation or both of them are corporations.
Note : For the meanings of accustomed to supply and accustomed to acquire, see

subsections (5) and (7).

Prohibition in a supply situation

(2) In a supply situation, the first person must not make a contract or arrangement,
or arrive at an understanding, with an organisation of employees, an officer of
such an organisation or a person acting for and on behalf of such an officer or
organisation, if the proposed contract, arrangement or understanding contains a
provision included for the purpose, or for purposes including the purpose, of:

(a) preventing or hindering the first person from supplying or continuing to
supply such goods or services to the second person; or

(b) preventing or hindering the first person from supplying or continuing to
supply such goods or services to the second person, except subject to a
condition:
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(i) that is not a condition to which the supply of such goods or services
by the first person to the second person has previously been subject
because of a provision in a contract between those persons; and

(ii) that is about the persons to whom, the manner in which or the terms
on which the second person may supply any goods or services.

Prohibition in an acquisition situation

(3) In an acquisition situation, the first person must not make a contract or
arrangement, or arrive at an understanding, with an organisation of employees,
an officer of such an organisation or a person acting for and on behalf of such an
officer or organisation, if the proposed contract, arrangement or understanding
contains a provision included for the purpose, or for purposes including the
purpose, of:

(a) preventing or hindering the first person from acquiring or continuing to
acquire such goods or services from the second person; or

(b) preventing or hindering the first person from acquiring or continuing to
acquire such goods or services from the second person, except subject to a
condition:

(i) that is not a condition to which the acquisition of such goods or
services by the first person from the second person has previously
been subject because of a provision in a contract between those
persons; and

(ii) that is about the persons to whom, the manner in which or the terms
on which the second person may supply any goods or services.

No contravention if second person gives written consent to written contract etc.

(4) Subsections (2) and (3) do not apply to a contract, arrangement or understanding
if it is in writing and was made or arrived at with the written consent of the
second person.

Meaning of accustomed to supply

(5) In this section, a reference to a person who has been accustomed to supply goods
or services to a second person includes (subject to subsection (6)):

(a) a regular supplier of such goods or services to the second person; or
(b) the latest supplier of such goods or services to the second person; or
(c) a person who, at any time during the immediately preceding 3 months,

supplied such goods or services to the second person.

Exception to subsection (5)

(6) If:
(a) goods or services have been supplied by a person to a second person under

a contract between them that required the first person to supply such goods
or services over a period; and

(b) the period has ended; and
(c) after the end of the period, the second person has been supplied with such

goods or services by another person and has not also been supplied with
such goods or services by the first person;

then, for the purposes of the application of this section in relation to anything
done after the second person has been supplied with goods or services as
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mentioned in paragraph (c), the first person is not to be taken to be a person who
has been accustomed to supply such goods or services to the second person.

Meaning of accustomed to acquire

(7) In this section, a reference to a person who has been accustomed to acquire
goods or services from a second person includes (subject to subsection (8)):

(a) a regular acquirer of such goods or services from the second person; or
(b) a person who, when last acquiring such goods or services, acquired them

from the second person; or
(c) a person who, at any time during the immediately preceding 3 months,

acquired such goods or services from the second person.

Exception to subsection (7)

(8) If:
(a) goods or services have been acquired by a person from a second person

under a contract between them that required the first person to acquire such
goods or services over a period; and

(b) the period has ended; and
(c) after the end of the period, the second person has refused to supply such

goods or services to the first person;
then, for the purposes of the application of this section in relation to anything
done after the second person has refused to supply goods or services as
mentioned in paragraph (c), the first person is not to be taken to be a person who
has been accustomed to acquire such goods or services from the second person.
Note: Conduct that would otherwise contravene this section can be authorised under

subsection 88(7A).

45EA  Provisions contravening section 45E not to be given effect

A person must not give effect to a provision of a contract, arrangement or
understanding if, because of the provision, the making of the contract or
arrangement, or the arriving at the understanding, by the person:

(a) contravened subsection 45E(2) or (3); or
(b) would have contravened subsection 45E(2) or (3) if:

(i) section 45E had been in force when the contract or arrangement was
made, or the understanding was arrived at; and

(ii) the words “is in writing and” and “written” were not included in
subsection 45E(4).

Note: Conduct that would otherwise contravene this section can be authorised under
subsection 88(7A).

45EB  Sections 45D to 45EA do not affect operation of other provisions of Part

Nothing in section 45D, 45DA, 45DB, 45DC, 45DD, 45E or 45EA affects the
operation of any other provision of this Part.

46  Misuse of market power

(1) A corporation that has a substantial degree of power in a market shall not take
advantage of that power in that or any other market for the purpose of:
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(a) eliminating or substantially damaging a competitor of the corporation or of
a body corporate that is related to the corporation in that or any other
market;

(b) preventing the entry of a person into that or any other market; or
(c) deterring or preventing a person from engaging in competitive conduct in

that or any other market.

(1AA) A corporation that has a substantial share of a market must not supply, or offer to
supply, goods or services for a sustained period at a price that is less than the
relevant cost to the corporation of supplying such goods or services, for the
purpose of:

(a) eliminating or substantially damaging a competitor of the corporation or of
a body corporate that is related to the corporation in that or any other
market; or

(b) preventing the entry of a person into that or any other market; or
(c) deterring or preventing a person from engaging in competitive conduct in

that or any other market.

(1AB) For the purposes of subsection (1AA), without limiting the matters to which the
Court may have regard for the purpose of determining whether a corporation has
a substantial share of a market, the Court may have regard to the number and size
of the competitors of the corporation in the market.

(1A) For the purposes of subsections (1) and (1AA):
(a) the reference in paragraphs (1)(a) and (1AA)(a) to a competitor includes a

reference to competitors generally, or to a particular class or classes of
competitors; and

(b) the reference in paragraphs (1)(b) and (c) and (1AA)(b) and (c) to a person
includes a reference to persons generally, or to a particular class or classes
of persons.

(2) If:
(a) a body corporate that is related to a corporation has, or 2 or more bodies

corporate each of which is related to the one corporation together have, a
substantial degree of power in a market; or

(b) a corporation and a body corporate that is, or a corporation and 2 or more
bodies corporate each of which is, related to that corporation, together have
a substantial degree of power in a market;

the corporation shall be taken for the purposes of this section to have a
substantial degree of power in that market.

(3) In determining for the purposes of this section the degree of power that a body
corporate or bodies corporate has or have in a market, the Court shall have
regard to the extent to which the conduct of the body corporate or of any of those
bodies corporate in that market is constrained by the conduct of:

(a) competitors, or potential competitors, of the body corporate or of any of
those bodies corporate in that market; or

(b) persons to whom or from whom the body corporate or any of those bodies
corporate supplies or acquires goods or services in that market.

(3A) In determining for the purposes of this section the degree of power that a body
corporate or bodies corporate has or have in a market, the Court may have regard
to the power the body corporate or bodies corporate has or have in that market
that results from:
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(a) any contracts, arrangements or understandings, or proposed contracts,
arrangements or understandings, that the body corporate or bodies
corporate has or have, or may have, with another party or other parties; and

(b) any covenants, or proposed covenants, that the body corporate or bodies
corporate is or are, or would be, bound by or entitled to the benefit of.

(3B) Subsections (3) and (3A) do not, by implication, limit the matters to which
regard may be had in determining, for the purposes of this section, the degree of
power that a body corporate or bodies corporate has or have in a market.

(3C) For the purposes of this section, without limiting the matters to which the Court
may have regard for the purpose of determining whether a body corporate has a
substantial degree of power in a market, a body corporate may have a substantial
degree of power in a market even though:

(a) the body corporate does not substantially control the market; or
(b) the body corporate does not have absolute freedom from constraint by the

conduct of:
(i) competitors, or potential competitors, of the body corporate in that

market; or
(ii) persons to whom or from whom the body corporate supplies or

acquires goods or services in that market.

(3D) To avoid doubt, for the purposes of this section, more than 1 corporation may
have a substantial degree of power in a market.

(4) In this section:
(a) a reference to power is a reference to market power;
(b) a reference to a market is a reference to a market for goods or services; and
(c) a reference to power in relation to, or to conduct in, a market is a reference

to power, or to conduct, in that market either as a supplier or as an acquirer
of goods or services in that market.

(4A) Without limiting the matters to which the Court may have regard for the purpose
of determining whether a corporation has contravened subsection (1), the Court
may have regard to:

(a) any conduct of the corporation that consisted of supplying goods or
services for a sustained period at a price that was less than the relevant cost
to the corporation of supplying such goods or services; and

(b) the reasons for that conduct.

(5) Without extending by implication the meaning of subsection (1), a corporation
shall not be taken to contravene that subsection by reason only that it acquires
plant or equipment.

(6) This section does not prevent a corporation from engaging in conduct that does
not constitute a contravention of any of the following sections, namely,
sections 45, 45B, 47, 49 and 50, by reason that an authorization or clearance is in
force or by reason of the operation of subsection 45(8A) or section 93.

(7) Without in any way limiting the manner in which the purpose of a person may be
established for the purposes of any other provision of this Act, a corporation may
be taken to have taken advantage of its power for a purpose referred to in
subsection (1) notwithstanding that, after all the evidence has been considered,
the existence of that purpose is ascertainable only by inference from the conduct
of the corporation or of any other person or from other relevant circumstances.
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46A  Misuse of market power—corporation with substantial degree of power in
trans-Tasman market

(1) In this section:

conduct, in relation to a market, means conduct in the market either as a supplier
or acquirer of goods or services in the market.

impact market means a market in Australia that is not a market exclusively for
services.

market power, in relation to a market, means market power in the market either
as a supplier or acquirer of goods or services in the market.

trans-Tasman market means a market in Australia, New Zealand or Australia
and New Zealand for goods or services.

(2) A corporation that has a substantial degree of market power in a trans-Tasman
market must not take advantage of that power for the purpose of:

(a) eliminating or substantially damaging a competitor of the corporation, or of
a body corporate that is related to the corporation, in an impact market; or

(b) preventing the entry of a person into an impact market; or
(c) deterring or preventing a person from engaging in competitive conduct in

an impact market.

(2A) For the purposes of subsection (2):
(a) the reference in paragraph (2)(a) to a competitor includes a reference to

competitors generally, or to a particular class or classes of competitors; and
(b) the reference in paragraphs (2)(b) and (c) to a person includes a reference

to persons generally, or to a particular class or classes of persons.

(3) If:
(a) a body corporate that is related to a corporation has, or 2 or more bodies

corporate each of which is related to the one corporation together have, a
substantial degree of market power in a trans-Tasman market; or

(b) a corporation and a body corporate that is, or a corporation and 2 or more
bodies corporate each of which is, related to the corporation, together have
a substantial degree of market power in a trans-Tasman market;

the corporation is taken, for the purposes of this section, to have a substantial
degree of market power in the trans-Tasman market.

(4) In determining for the purposes of this section the degree of market power that a
body corporate or bodies corporate has or have in a trans-Tasman market, the
Federal Court is to have regard to the extent to which the conduct of the body
corporate or of any of those bodies corporate, in the trans-Tasman market is
constrained by the conduct of:

(a) competitors, or potential competitors, of the body corporate, or of any of
those bodies corporate, in the trans-Tasman market; or

(b) persons to whom or from whom the body corporate, or any of those bodies
corporate, supplies or acquires goods or services in the trans-Tasman
market.

(5) Without extending by implication the meaning of subsection (2), a corporation is
not taken to contravene that subsection merely because it acquires plant or
equipment.
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(6) This section does not prevent a corporation from engaging in conduct that does
not constitute a contravention of any of the following sections, namely,
sections 45, 45B, 47, 49 and 50, because an authorisation or clearance is in force
or because of the operation of subsection 45(8A) or section 93.

(7) Without limiting the manner in which the purpose of a person may be established
for the purposes of any other provision of this Act, a corporation may be taken to
have taken advantage of its market power for a purpose referred to in
subsection (2) even though, after all the evidence has been considered, the
existence of that purpose is ascertainable only by inference from the conduct of
the corporation or of any other person or from other relevant circumstances.

(8) It is the intention of the Parliament that this section, and the provisions of Parts
VI and XII so far as they relate to a contravention of this section, should apply to
New Zealand and New Zealand Crown corporations to the same extent, and in
the same way, as they respectively apply under section 2A to the Commonwealth
and authorities of the Commonwealth.

(9) Subsection (8) has effect despite section 9 of the Foreign States Immunities Act
1985.

46B  No immunity from jurisdiction in relation to certain New Zealand laws

(1) It is hereby declared, for the avoidance of doubt, that the Commonwealth, the
States, the Australian Capital Territory and the Northern Territory, and their
authorities, are not immune, and may not claim immunity, from the jurisdiction
of the courts of Australia and New Zealand in relation to matters arising under
sections 36A, 98H and 99A of the Commerce Act 1986 of New Zealand.

(2) This section applies in and outside Australia.

47  Exclusive dealing

(1) Subject to this section, a corporation shall not, in trade or commerce, engage in
the practice of exclusive dealing.

(2) A corporation engages in the practice of exclusive dealing if the corporation:
(a) supplies, or offers to supply, goods or services;
(b) supplies, or offers to supply, goods or services at a particular price; or
(c) gives or allows, or offers to give or allow, a discount, allowance, rebate or

credit in relation to the supply or proposed supply of goods or services by
the corporation;

on the condition that the person to whom the corporation supplies, or offers or
proposes to supply, the goods or services or, if that person is a body corporate, a
body corporate related to that body corporate:

(d) will not, or will not except to a limited extent, acquire goods or services, or
goods or services of a particular kind or description, directly or indirectly
from a competitor of the corporation or from a competitor of a body
corporate related to the corporation;

(e) will not, or will not except to a limited extent, re-supply goods or services,
or goods or services of a particular kind or description, acquired directly or
indirectly from a competitor of the corporation or from a competitor of a
body corporate related to the corporation; or
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(f) in the case where the corporation supplies or would supply goods or
services, will not re-supply the goods or services to any person, or will not,
or will not except to a limited extent, re-supply the goods or services:

(i) to particular persons or classes of persons or to persons other than
particular persons or classes of persons; or

(ii) in particular places or classes of places or in places other than
particular places or classes of places.

(3) A corporation also engages in the practice of exclusive dealing if the corporation
refuses:

(a) to supply goods or services to a person;
(b) to supply goods or services to a person at a particular price; or
(c) to give or allow a discount, allowance, rebate or credit in relation to the

supply or proposed supply of goods or services to a person;
for the reason that the person or, if the person is a body corporate, a body
corporate related to that body corporate:

(d) has acquired, or has not agreed not to acquire, goods or services, or goods
or services of a particular kind or description, directly or indirectly from a
competitor of the corporation or from a competitor of a body corporate
related to the corporation;

(e) has re-supplied, or has not agreed not to re-supply, goods or services, or
goods or services of a particular kind or description, acquired directly or
indirectly from a competitor of the corporation or from a competitor of a
body corporate related to the corporation; or

(f) has re-supplied, or has not agreed not to re-supply, goods or services, or
goods or services of a particular kind or description, acquired from the
corporation to any person, or has re-supplied, or has not agreed not to
re-supply, goods or services, or goods or services of a particular kind or
description, acquired from the corporation:

(i) to particular persons or classes of persons or to persons other than
particular persons or classes of persons; or

(ii) in particular places or classes of places or in places other than
particular places or classes of places.

(4) A corporation also engages in the practice of exclusive dealing if the corporation:
(a) acquires, or offers to acquire, goods or services; or
(b) acquires, or offers to acquire, goods or services at a particular price;

on the condition that the person from whom the corporation acquires or offers to
acquire the goods or services or, if that person is a body corporate, a body
corporate related to that body corporate will not supply goods or services, or
goods or services of a particular kind or description, to any person, or will not, or
will not except to a limited extent, supply goods or services, or goods or services
of a particular kind or description:

(c) to particular persons or classes of persons or to persons other than
particular persons or classes of persons; or

(d) in particular places or classes of places or in places other than particular
places or classes of places.

(5) A corporation also engages in the practice of exclusive dealing if the corporation
refuses:

(a) to acquire goods or services from a person; or
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(b) to acquire goods or services at a particular price from a person;
for the reason that the person or, if the person is a body corporate, a body
corporate related to that body corporate has supplied, or has not agreed not to
supply, goods or services, or goods or services of a particular kind or description:

(c) to particular persons or classes of persons or to persons other than
particular persons or classes of persons; or

(d) in particular places or classes of places or in places other than particular
places or classes of places.

(6) A corporation also engages in the practice of exclusive dealing if the corporation:
(a) supplies, or offers to supply, goods or services;
(b) supplies, or offers to supply, goods or services at a particular price; or
(c) gives or allows, or offers to give or allow, a discount, allowance, rebate or

credit in relation to the supply or proposed supply of goods or services by
the corporation;

on the condition that the person to whom the corporation supplies or offers or
proposes to supply the goods or services or, if that person is a body corporate, a
body corporate related to that body corporate will acquire goods or services of a
particular kind or description directly or indirectly from another person not being
a body corporate related to the corporation.

(7) A corporation also engages in the practice of exclusive dealing if the corporation
refuses:

(a) to supply goods or services to a person;
(b) to supply goods or services at a particular price to a person; or
(c) to give or allow a discount, allowance, rebate or credit in relation to the

supply of goods or services to a person;
for the reason that the person or, if the person is a body corporate, a body
corporate related to that body corporate has not acquired, or has not agreed to
acquire, goods or services of a particular kind or description directly or indirectly
from another person not being a body corporate related to the corporation.

(8) A corporation also engages in the practice of exclusive dealing if the corporation
grants or renews, or makes it known that it will not exercise a power or right to
terminate, a lease of, or a licence in respect of, land or a building or part of a
building on the condition that another party to the lease or licence or, if that other
party is a body corporate, a body corporate related to that body corporate:

(a) will not, or will not except to a limited extent:
(i) acquire goods or services, or goods or services of a particular kind or

description, directly or indirectly from a competitor of the corporation
or from a competitor of a body corporate related to the corporation; or

(ii) re-supply goods or services, or goods or services of a particular kind
or description, acquired directly or indirectly from a competitor of the
corporation or from a competitor of a body corporate related to the
corporation;

(b) will not supply goods or services, or goods or services of a particular kind
or description, to any person, or will not, or will not except to a limited
extent, supply goods or services, or goods or services of a particular kind
or description:

(i) to particular persons or classes of persons or to persons other than
particular persons or classes of persons; or

(ii) in particular places or classes of places or in places other than
particular places or classes of places; or
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(c) will acquire goods or services of a particular kind or description directly or
indirectly from another person not being a body corporate related to the
corporation.

(9) A corporation also engages in the practice of exclusive dealing if the corporation
refuses to grant or renew, or exercises a power or right to terminate, a lease of, or
a licence in respect of, land or a building or part of a building for the reason that
another party to the lease or licence or, if that other party is a body corporate, a
body corporate related to that body corporate:

(a) has acquired, or has not agreed not to acquire, goods or services, or goods
or services of a particular kind or description, directly or indirectly from a
competitor of the corporation or from a competitor of a body corporate
related to the corporation;

(b) has re-supplied, or has not agreed not to re-supply, goods or services, or
goods or services of a particular kind or description, acquired directly or
indirectly from a competitor of the corporation or from a competitor of a
body corporate related to the corporation;

(c) has supplied goods or services, or goods or services of a particular kind or
description:

(i) to particular persons or classes of persons or to persons other than
particular persons or classes of persons; or

(ii) in particular places or classes of places or in places other than
particular places or classes of places; or

(d) has not acquired, or has not agreed to acquire, goods or services of a
particular kind or description directly or indirectly from another person not
being a body corporate related to the corporation.

(10) Subsection (1) does not apply to the practice of exclusive dealing constituted by
a corporation engaging in conduct of a kind referred to in subsection (2), (3), (4)
or (5) or paragraph (8)(a) or (b) or (9)(a), (b) or (c) unless:

(a) the engaging by the corporation in that conduct has the purpose, or has or
is likely to have the effect, of substantially lessening competition; or

(b) the engaging by the corporation in that conduct, and the engaging by the
corporation, or by a body corporate related to the corporation, in other
conduct of the same or a similar kind, together have or are likely to have
the effect of substantially lessening competition.

(10A) Subsection (1) does not apply to a corporation engaging in conduct described in
subsection (6) or (7) or paragraph (8)(c) or (9)(d) if:

(a) the corporation has given the Commission a notice under subsection 93(1)
describing the conduct; and

(b) the notice is in force under section 93.

(11) Subsections (8) and (9) do not apply with respect to:
(a) conduct engaged in by, or by a trustee for, a religious, charitable or public

benevolent institution, being conduct engaged in for or in accordance with
the purposes or objects of that institution; or

(b) conduct engaged in in pursuance of a legally enforceable requirement made
by, or by a trustee for, a religious, charitable or public benevolent
institution, being a requirement made for or in accordance with the
purposes or objects of that institution.
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(12) Subsection (1) does not apply with respect to any conduct engaged in by a body
corporate by way of restricting dealings by another body corporate if those
bodies corporate are related to each other.

(13) In this section:
(a) a reference to a condition shall be read as a reference to any condition,

whether direct or indirect and whether having legal or equitable force or
not, and includes a reference to a condition the existence or nature of which
is ascertainable only by inference from the conduct of persons or from
other relevant circumstances;

(b) a reference to competition, in relation to conduct to which a provision of
this section other than subsection (8) or (9) applies, shall be read as a
reference to competition in any market in which:

(i) the corporation engaging in the conduct or any body corporate related
to that corporation; or

(ii) any person whose business dealings are restricted, limited or
otherwise circumscribed by the conduct or, if that person is a body
corporate, any body corporate related to that body corporate;

supplies or acquires, or is likely to supply or acquire, goods or services or
would, but for the conduct, supply or acquire, or be likely to supply or
acquire, goods or services; and

(c) a reference to competition, in relation to conduct to which subsection (8) or
(9) applies, shall be read as a reference to competition in any market in
which the corporation engaging in the conduct or any other corporation the
business dealings of which are restricted, limited or otherwise
circumscribed by the conduct, or any body corporate related to either of
those corporations, supplies or acquires, or is likely to supply or acquire,
goods or services or would, but for the conduct, supply or acquire, or be
likely to supply or acquire, goods or services.

48  Resale price maintenance

A corporation or other person shall not engage in the practice of resale price
maintenance.

49  Dual listed company arrangements that affect competition

(1) A corporation must not:
(a) make a dual listed company arrangement if a provision of the proposed

arrangement has the purpose, or would have or be likely to have the effect,
of substantially lessening competition; or

(b) give effect to a provision of a dual listed company arrangement if that
provision has the purpose, or has or is likely to have the effect, of
substantially lessening competition.

Note: Conduct that would otherwise contravene this section can be authorised under
subsection 88(8B).

Exception

(2) The making by a corporation of a dual listed company arrangement that contains
a provision that has the purpose, or would have or be likely to have the effect, of
substantially lessening competition does not contravene this section if:
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(a) the arrangement is subject to a condition that the provision will not come
into force unless and until the corporation is granted an authorisation to
give effect to the provision; and

(b) the corporation applies for the grant of such an authorisation within 14
days after the arrangement is made.

However, this subsection does not permit the corporation to give effect to such a
provision.

Meaning of competition

(3) For the purposes of this section, competition, in relation to a provision of a dual
listed company arrangement or of a proposed dual listed company arrangement,
means competition in any market in which:

(a) a corporation that is a party to the arrangement or would be a party to the
proposed arrangement; or

(b) any body corporate related to such a corporation;
supplies or acquires, or is likely to supply or acquire, goods or services or would,
apart from the provision, supply or acquire, or be likely to supply or acquire,
goods or services.

(4) For the purposes of the application of this section in relation to a particular
corporation, a provision of a dual listed company arrangement or of a proposed
dual listed company arrangement is taken to have, or to be likely to have, the
effect of substantially lessening competition if that provision and any one or
more of the following provisions:

(a) the other provisions of that arrangement or proposed arrangement;
(b) the provisions of any other contract, arrangement or understanding or

proposed contract, arrangement or understanding to which the corporation
or a body corporate related to the corporation is or would be a party;

together have or are likely to have that effect.

50  Prohibition of acquisitions that would result in a substantial lessening of
competition

(1) A corporation must not directly or indirectly:
(a) acquire shares in the capital of a body corporate; or
(b) acquire any assets of a person;

if the acquisition would have the effect, or be likely to have the effect, of
substantially lessening competition in a market.
Note: The corporation will not be prevented from making the acquisition if the corporation is

granted a clearance or an authorisation for the acquisition under Division 3 of Part VII:
see subsections 95AC(2) and 95AT(2).

(2) A person must not directly or indirectly:
(a) acquire shares in the capital of a corporation; or
(b) acquire any assets of a corporation;

if the acquisition would have the effect, or be likely to have the effect, of
substantially lessening competition in a market.
Note: The person will not be prevented from making the acquisition if the person is granted a

clearance or an authorisation for the acquisition under Division 3 of Part VII: see
subsections 95AC(2) and 95AT(2).

(3) Without limiting the matters that may be taken into account for the purposes of
subsections (1) and (2) in determining whether the acquisition would have the
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effect, or be likely to have the effect, of substantially lessening competition in a
market, the following matters must be taken into account:

(a) the actual and potential level of import competition in the market;
(b) the height of barriers to entry to the market;
(c) the level of concentration in the market;
(d) the degree of countervailing power in the market;
(e) the likelihood that the acquisition would result in the acquirer being able to

significantly and sustainably increase prices or profit margins;
(f) the extent to which substitutes are available in the market or are likely to be

available in the market;
(g) the dynamic characteristics of the market, including growth, innovation

and product differentiation;
(h) the likelihood that the acquisition would result in the removal from the

market of a vigorous and effective competitor;
(i) the nature and extent of vertical integration in the market.

(4) Where:
(a) a person has entered into a contract to acquire shares in the capital of a

body corporate or assets of a person;
(b) the contract is subject to a condition that the provisions of the contract

relating to the acquisition will not come into force unless and until the
person has been granted a clearance or an authorization to acquire the
shares or assets; and

(c) the person applied for the grant of such a clearance or an authorization
before the expiration of 14 days after the contract was entered into;

the acquisition of the shares or assets shall not be regarded for the purposes of
this Act as having taken place in pursuance of the contract before:

(d) the application for the clearance or authorization is disposed of; or
(e) the contract ceases to be subject to the condition;

whichever first happens.

(5) For the purposes of subsection (4), an application for a clearance shall be taken
to be disposed of:

(a) in a case to which paragraph (b) of this subsection does not apply—at the
expiration of 14 days after the period in which an application may be made
to the Tribunal for a review of the determination by the Commission of the
application for the clearance; or

(b) if an application is made to the Tribunal for a review of the determination
by the Commission of the application for the clearance—at the expiration
of 14 days after the date of the making by the Tribunal of a determination
on the review.

(5A) For the purposes of subsection (4), an application for an authorisation is taken to
be disposed of 14 days after the day the Tribunal makes a determination on the
application.

(6) In this section:

market means a substantial market for goods or services in:
(a) Australia; or
(b) a State; or
(c) a Territory; or
(d) a region of Australia.
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50A  Acquisitions that occur outside Australia

(1) Where a person acquires, outside Australia, otherwise than by reason of the
application of paragraph (8)(b), a controlling interest (the first controlling
interest) in any body corporate and, by reason, but not necessarily by reason
only, of the application of paragraph (8)(b) in relation to the first controlling
interest, obtains a controlling interest (the second controlling interest) in a
corporation or each of 2 or more corporations, the Tribunal may, on the
application of the Minister, the Commission or any other person, if the Tribunal
is satisfied that:

(a) the person’s obtaining the second controlling interest would have the
effect, or be likely to have the effect, of substantially lessening competition
in a market; and

(b) the person’s obtaining the second controlling interest would not, in all the
circumstances, result, or be likely to result, in such a benefit to the public
that the obtaining should be disregarded for the purposes of this section;

make a declaration accordingly.

(1A) Without limiting the matters that may be taken into account in determining
whether the obtaining of the second controlling interest would have the effect, or
be likely to have the effect, of substantially lessening competition in a market,
the matters mentioned in subsection 50(3) must be taken into account for that
purpose.

(1B) In determining whether the obtaining of the second controlling interest would
result, or be likely to result, in such a benefit to the public that it should be
disregarded for the purposes of this section:

(a) the Tribunal must regard the following as benefits to the public (in addition
to any other benefits to the public that may exist apart from this
paragraph):

(i) a significant increase in the real value of exports;
(ii) a significant substitution of domestic products for imported goods;

and
(b) without limiting the matters that may be taken into account, the Tribunal

must take into account all other relevant matters that relate to the
international competitiveness of any Australian industry.

(2) Where an application under subsection (1) is made:
(a) the Tribunal shall give to:

(i) each corporation in relation to which the application relates; and
(ii) the Minister and the Commission;

a notice in writing stating that the application has been made; and
(b) the persons referred to in paragraph (a) and, if the application was made by

another person, that other person are entitled to appear, or be represented,
at the proceedings following the application.

 (3) An application under subsection (1) may be made at any time within 12 months
after the date of the acquisition referred to in that subsection in relation to which
the application is made.

(4) The Tribunal may, on the application of the Minister, the Commission or any
other person, or of its own motion, revoke a declaration made under
subsection (1).
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(5) The Tribunal shall state in writing its reasons for making, refusing to make or
revoking a declaration under subsection (1).

(6) After the end of 6 months after a declaration is made under subsection (1) in
relation to the obtaining of a controlling interest in a corporation or 2 or more
corporations by a person or, if the person, before the end of that period of 6
months, makes an application to a presidential member for an extension of that
period, after the end of such further period (not exceeding 6 months) as the
presidential member allows, the corporation or each of the corporations, as the
case may be, shall not, while the declaration remains in force, carry on business
in the market to which the declaration relates.

(7) Subsection (1) does not apply in relation to an acquisition referred to in that
subsection if section 50 applies in relation to that acquisition.

(8) For the purposes of this section:
(a) a person shall be taken to hold a controlling interest in a body corporate if

the body corporate is, or, if the person were a body corporate, would be, a
subsidiary of the person (otherwise than by reason of the application of
paragraph 4A(1)(b)); and

(b) where a person holds a controlling interest (including a controlling interest
held by virtue of another application or other applications of this
paragraph) in a body corporate and that body corporate:

(i) controls the composition of the board of directors of another body
corporate;

(ii) is in a position to cast, or control the casting of, any votes that might
be cast at a general meeting of another body corporate; or

(iii) holds shares in the capital of another body corporate;
the person shall be deemed (but not to the exclusion of any other person) to
control the composition of that board, to be in a position to cast, or control
the casting of, those votes or to hold those shares, as the case may be.

(9) In this section:

market means a substantial market for goods or services in Australia, in a State
or in a Territory.

51  Exceptions

(1) In deciding whether a person has contravened this Part, the following must be
disregarded:

(a) anything specified in, and specifically authorised by:
(i) an Act (not including an Act relating to patents, trade marks, designs

or copyrights); or
(ii) regulations made under such an Act;

(b) anything done in a State, if the thing is specified in, and specifically
authorised by:

(i) an Act passed by the Parliament of that State; or
(ii) regulations made under such an Act;

(c) anything done in the Australian Capital Territory, if the thing is specified
in, and specifically authorised by:

(i) an enactment as defined in section 3 of the Australian Capital
Territory (Self-Government) Act 1988; or

(ii) regulations made under such an enactment;
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(d) anything done in the Northern Territory, if the thing is specified in, and
specifically authorised by:

(i) an enactment as defined in section 4 of the Northern Territory
(Self-Government) Act 1978; or

(ii) regulations made under such an enactment;
(e) anything done in another Territory, if the thing is specified in, and

specifically authorised by:
(i) an Ordinance of that Territory; or

(ii) regulations made under such an Ordinance.

(1A) Without limiting subsection (1), conduct is taken to be specified in, and
authorised by, a law for the purposes of that subsection if:

(a) a licence or other instrument issued or made under the law specifies one or
both of the following:

(i) the person authorised to engage in the conduct;
(ii) the place where the conduct is to occur; and

(b) the law specifies the attributes of the conduct except those mentioned in
paragraph (a).

For this purpose, law means an Act, State Act, enactment or Ordinance.

(1B) Subsections (1) and (1A) apply regardless of when the Acts, State Acts,
enactments, Ordinances, regulations or instruments referred to in those
subsections were passed, made or issued.

(1C) The operation of subsection (1) is subject to the following limitations:
(a) in order for something to be regarded as specifically authorised for the

purposes of subsection (1), the authorising provision must expressly refer
to this Act;

(b) subparagraph (1)(a)(ii) and paragraphs (1)(b), (c), (d) and (e) do not apply
in deciding whether a person has contravened section 50 or 50A;

(c) regulations referred to in subparagraph (1)(a)(ii), (b)(ii), (c)(ii), (d)(ii) or
(e)(ii) do not have the effect of requiring a particular thing to be
disregarded if the thing happens more than 2 years after those regulations
came into operation;

(d) regulations referred to in subparagraph (1)(a)(ii), (b)(ii), (c)(ii), (d)(ii) or
(e)(ii) do not have the effect of requiring a particular thing to be
disregarded to the extent that the regulations are the same in substance as
other regulations:

(i) referred to in the subparagraph concerned; and
(ii) that came into operation more than 2 years before the particular thing

happened;
(e) paragraphs (1)(b) to (d) have no effect in relation to things authorised by a

law of a State or Territory unless:
(i) at the time of the alleged contravention referred to in subsection (1)

the State or Territory was a fully-participating jurisdiction and a party
to the Competition Principles Agreement; or

(ii) all of the following conditions are met:
(A) the Minister published a notice in the Gazette under

subsection 150K(1) in relation to the State or Territory, or the
State or Territory ceased to be a party to the Competition
Principles Agreement, within 12 months before the alleged
contravention referred to in subsection (1);
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(B) the thing authorised was the making of a contract, or an
action under a contract, that existed immediately before the
Minister published the notice or the State or Territory ceased
to be a party;

(C) the law authorising the thing was in force immediately before
the Minister published the notice or the State or Territory
ceased to be a party;

(f) subsection (1) does not apply to things that are covered by
paragraph (1)(b), (c), (d) or (e) to the extent that those things are prescribed
by regulations made under this Act for the purposes of this paragraph.

(2) In determining whether a contravention of a provision of this Part other than
section 45D, 45DA, 45DB, 45E, 45EA or 48 has been committed, regard shall
not be had:

(a) to any act done in relation to, or to the making of a contract or arrangement
or the entering into of an understanding, or to any provision of a contract,
arrangement or understanding, to the extent that the contract, arrangement
or understanding, or the provision, relates to, the remuneration, conditions
of employment, hours of work or working conditions of employees;

(b) to any provision of a contract of service or of a contract for the provision of
services, being a provision under which a person, not being a body
corporate, agrees to accept restrictions as to the work, whether as an
employee or otherwise, in which he or she may engage during, or after the
termination of, the contract;

(c) to any provision of a contract, arrangement or understanding, being a
provision obliging a person to comply with or apply standards of
dimension, design, quality or performance prepared or approved by
Standards Australia International Limited or by a prescribed association or
body;

(d) to any provision of a contract, arrangement or understanding between
partners none of whom is a body corporate, being a provision in relation to
the terms of the partnership or the conduct of the partnership business or in
relation to competition between the partnership and a party to the contract,
arrangement or understanding while he or she is, or after he or she ceases
to be, a partner;

(e) in the case of a contract for the sale of a business or of shares in the capital
of a body corporate carrying on a business—to any provision of the
contract that is solely for the protection of the purchaser in respect of the
goodwill of the business; or

(g) to any provision of a contract, arrangement or understanding, being a
provision that relates exclusively to the export of goods from Australia or
to the supply of services outside Australia, if full and accurate particulars
of the provision (not including particulars of prices for goods or services
but including particulars of any method of fixing, controlling or
maintaining such prices) were furnished to the Commission before the
expiration of 14 days after the date on which the contract or arrangement
was made or the understanding was arrived at, or before 8 September 1976,
whichever was the later.

(2A) In determining whether a contravention of a provision of this Part other than
section 48 has been committed, regard shall not be had to any acts done,
otherwise than in the course of trade or commerce, in concert by ultimate users
or consumers of goods or services against the suppliers of those goods or
services.
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(3) A contravention of a provision of this Part other than section 46, 46A or 48 shall
not be taken to have been committed by reason of:

(a) the imposing of, or giving effect to, a condition of:
(i) a licence granted by the proprietor, licensee or owner of a patent, of a

registered design, of a copyright or of EL rights within the meaning of
the Circuit Layouts Act 1989, or by a person who has applied for a
patent or for the registration of a design; or

(ii) an assignment of a patent, of a registered design, of a copyright or of
such EL rights, or of the right to apply for a patent or for the
registration of a design;

to the extent that the condition relates to:
(iii) the invention to which the patent or application for a patent relates or

articles made by the use of that invention;
(iv) goods in respect of which the design is, or is proposed to be,

registered and to which it is applied;
(v) the work or other subject matter in which the copyright subsists; or

(vi) the eligible layout in which the EL rights subsist;
(b) the inclusion in a contract, arrangement or understanding authorizing the

use of a certification trade mark of a provision in accordance with rules
applicable under Part XI of the Trade Marks Act 1955, or the giving effect
to such a provision; or

(c) the inclusion in a contract, arrangement or understanding between:
(i) the registered proprietor of a trade mark other than a certification

trade mark; and
(ii) a person registered as a registered user of that trade mark under

Part IX of the Trade Marks Act 1955 or a person authorized by the
contract to use the trade mark subject to his or her becoming
registered as such a registered user;

of a provision to the extent that it relates to the kinds, qualities or standards
of goods bearing the mark that may be produced or supplied, or the giving
effect to the provision to that extent.

(4) This section applies in determining whether a provision of a contract is
unenforceable by reason of subsection 45(1), or whether a covenant is
unenforceable by reason of subsection 45B(1), in like manner as it applies in
determining whether a contravention of a provision of this Part has been
committed.

(5) In the application of subsection (2A) to section 46A, the reference in that
subsection to trade or commerce includes trade or commerce within New
Zealand.

51AAA  Concurrent operation of State and Territory laws

It is the Parliament’s intention that a law of a State or Territory should be able to
operate concurrently with this Part unless the law is directly inconsistent with
this Part.


